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I.  INTRODUCTION


NASSTRAC, Inc. and the National Industrial Transportation League (“NITL”) have participated for many years in proceedings before the FMCSA and in Court in support of the 2003 and 2005 Hours of Service Rules.  Retail Industry Leaders Association ("RILA") was granted leave to participate in this case as an amicus by order of the Court on September 28, 2007.  The American Forest and Paper Association ("AF&PA") has sought this day permission to participate in this case as an amicus.  These associations (collectively, "Shipper Associations") represent the interests of their members who manufacture, distribute and receive the large volume of freight transported for them by trucking companies.


These Shipper Associations support the responses being filed by the Federal Motor Carrier Safety Administration (“FMCSA”) and the American Trucking Associations (“ATA”) to the Motion to Enforce the Court’s Orders or, in the Alternative, Petition for a Writ of Mandamus filed December 19, 
2007 by Public Citizen and four other Petitioners.  These Associations also respond separately because of the importance of these issues to their members and all members of the shipping public who make, distribute, sell and buy goods transported in commercial motor vehicles.


Transportation is a vital component of the U.S. economy, and truck transportation’s share, which exceeds 70% of total freight transportation, indicates the key role of motor carriers in moving goods.  Trucks reach virtually every origin and destination, and the trucking industry offers an unmatched capability to pick up and deliver goods whenever and wherever needed.


These facts, and many other factors relevant to the choice facing FMCSA when it issued its December 10, 2007 Interim Final Rule and Request for Comments, 72 FR 71247 (Dec. 17, 2007) are ignored by Petitioners in their Motion to Enforce.  According to Petitioners, FMCSA had only one option – to cut drivers’ daily driving time back to 10 hours per duty period and prohibit drivers from returning to duty after 34 consecutive hours off duty.  But the choices facing the agency were neither simple nor clear-cut.

Safety was a key consideration, but Petitioners’ interest in highway safety is not unique to them.  It is shared by FMCSA and all other parties and stakeholders, including trucking companies, truck drivers, law enforcement officials, trucking company customers including the members of these Shipper Associations, and many others.  However, the law requires safety issues to be considered not in isolation, but in the context of costs and benefits and the larger public interest.  Because of Petitioners’ failure to consider all aspects of the issues at hand, and the flawed arguments they make, their Motion must be denied.
II.  ARGUMENT


A reading of the thoughtful Preamble issued by FMCSA with its Interim Rule shows that, in light of this Court’s July 24, 2007 decision and the 90-day stay of its mandate, the choices faced by the agency were difficult ones with the clear potential for multiple adverse impacts on safety and on carriers’ and shippers’ businesses.  


Petitioners are dissatisfied with their success in having persuaded this Court that FMCSA violated APA requirements in conducting the rulemaking proceedings leading to the 2003 and 2005 Hours of Service rules.  Evidently, they feel their success as to whether FMCSA complied with procedural requirements should translate into victory as to whether 11 hours of driving time and a 34-hour restart substantively violate FMCSA’s governing statute.


But this is not the law.  Decisions by courts of appeals frequently necessitate further agency proceedings to permit further comments and analysis.  It does not follow that any party deprived of the protections given by the Administrative Procedure Act is entitled to substantive success in the interim.  If multiple parties with conflicting positions on the merits are all found to have been deprived of procedural due process, Petitioners’ approach would lead to an impasse.

With respect to safety, as the agency recognized (and Petitioners cannot and do not deny), the record of the trucking industry under the 2003 and 2005 regulations has been good, with crash and fatality rates falling.  Contrary to past predictions by Petitioners, the 11-hour limit on driving time and the 34-hour restart have not led to more highway deaths per mile traveled by trucks.  In considering how best to avoid a change in conditions that might jeopardize these improvements in highway safety, FMCSA needed to address several factors.


First, FMCSA's decision approving the 2005 rules had rescinded the pre-2003 federal regulations governing driver Hours of Service.  72 FR at 71251.  This aspect of the agency's decision was not vacated (or even discussed) in the Court’s July 24 decision vacating the 11-hour driving time and 34-hour restart provisions.  As a consequence of this rescission, if FMCSA had not issued its interim rule to coincide with expiration of the Court stay, there would have been no federal Hours of Service rules, or at least no limitation on the number of hours a driver could spend driving per duty shift.


Rescission of the pre-2005 rules was not a device by FMCSA to avoid revival of allegedly “safer” rules.  As FMCSA carefully explains, the pre-2003 Hours of Service rules were (and are) unacceptable on their own, because they plainly permitted far more fatigued drivers on the highways than either the 2003 or 2005 rules.  FMCSA explains that, although those rules permitted one hour less driving time compared to the 2003 and 2005 rules, they also permitted a driver to work as many as 15 hours on-duty without driving and then to drive 10 hours.  Moreover, the resulting 25 hours of work could be followed by only 8 hours off-duty, compared with the 10 hours of rest required under the 2003 and 2005 rules.  See 72 FR at 71250.

The only interest that would be served by the absence of an Interim Rule following expiration of this Court’s stay would be the interest of drivers seeking to drive with no limit on their hours behind the wheel.  Since this is not what Petitioners (or any other legitimate stakeholders) seek, many of the decisions cited in Petitioners’ motion are inapposite.
  Following decisions mandating agency inaction pending completion of further proceedings would in this case plainly disserve the public interest.


Petitioners apparently recognize this fact.  At page 16 of their Motion they state that they would have found nothing objectionable in an Interim Rule limiting driving time to 10 hours per on-duty shift and “60- and 70-hour weekly limits with no restart.”  In other words, Petitioners’ real objection is not that FMCSA issued an Interim Rule, but that FMCSA failed to issue an Interim Rule adopting Petitioners’ preferred approach to driver Hours of Service.


However, Petitioners’ approach to the dilemma of what action to take upon expiration of the stay is not mandated by the agency's governing statute, which gives the agency discretion to craft rules that comply with the factors that Congress ordered the agency to consider.  To be sure, Petitioners’ complaints about the flaws in the process that the agency has followed have been vindicated on two occasions before this Court.  The fact remains that this Court has simply ordered FMCSA to provide more opportunity for public comment and better support for and explanation of its reasoning.  This Court properly did not tell FMCSA what rule it must adopt, either in the interim during further proceedings to comply with the Court's opinion, or in the final analysis. 

Second, for FMCSA to adopt Petitioners’ preferred rules on the merits would necessitate ignoring the overwhelming weight of the evidence before the agency, including the extensive science supporting the current rules.


Third, what Petitioners seek is not for FMCSA to revive old rules (which have been rescinded in any event) on an interim basis.  Rather, what they want is for FMCSA to select portions of those older rules that Petitioners like, and ignore portions they dislike, with the result constituting the only interim standards they would accept.  But there is no basis in the APA or in this Court’s decisions in this case for such selective action by FMCSA to implement the preferences of a minority of the parties to the proceedings below.  Petitioners’ preferred mixture of old and new rules has never been found reasonable by any agency or court.

To the extent that FMCSA could legitimately adopt the rules Petitioners prefer, the agency’s authority rests on the authority delegated by Congress.  But that authority does not mandate Petitioners’ preferred result.  Petitioners’ challenge to the Interim Rule must rest on more than the fact that they do not like the choices FMCSA made under difficult circumstances.


Petitioners attempt to argue that no evidence is necessary to support a rule reducing driving time, their presumption being that shorter duty hours necessarily enhance safety.  Motion at 18-19.  However, this may not be true if safety records in the 11th and 10th hours are equal, or if some drivers working shorter hours drive faster to make up for lost time, or if trucking companies and their customers must put more trucks on the highways to make up for lost productivity.  Petitioners also ignore the cost-benefit considerations mandated by 49 U.S.C. §§ 31136(c)(2)(A) and 31502(d).

In any event, Petitioners are trying to have it both ways.  They argue that the evidence and explanation supporting the 11th hour of driving and the 34 hour restart are inadequate, but they offer no evidence or argument in support of their 10 hour daily and 60 or 70 hour weekly driving time limits.

Finally, Petitioners' dismissal of FMCSA’s rationale for its Interim Rule (Motion, 14-19) ignores the cost-benefit issues and related adverse impacts facing shipper customers of the trucking industry, including members of these Shipper Associations.

As FMCSA has explained at length, it is extremely unlikely that an interim rule making the changes Petitioners prefer (assuming those changes could be supported substantively) could be implemented before the end of the next phase of FMCSA’s rulemaking.  This is because of the cumbersome procedures for implementation of federal rules at the State level, time constraints for changes in Hours of Service computer programs, training requirements for drivers and law enforcement personnel, and other factors.  The transition would also be costly and burdensome for shippers, as detailed in the NASSTRAC and NITL/RILA filings in support of a stay.

Petitioners do not (and cannot) argue that these obstacles don’t exist.  Their response is to argue that because this Court did not grant a longer stay, these considerations are irrelevant.  However, the criteria for ruling on a stay motion are different from the criteria for determining whether exceptional circumstances necessitate interim action.  Petitioners cite no authority equating the two issues.


Similarly, FMCSA explains why it believes Petitioners’ criticisms of its Time on Task Fatigue Analysis may prove meritless.  72 FR at 71251-56.  Petitioners say they have answers, but provide no hint of what they might be, or how they think FMCSA may have acted unreasonably as to the merits of this key issue.  See Motion at 7-8, where they accuse FMCSA of having pre-judged the issue but cite no error.  FMCSA’s preliminary comments are important not because they are definitive but because they undermine any claim that the procedural defect identified in the Court’s July 24 decision masked an underlying substantive defect.


Ultimately, FMCSA faced a dilemma, with years of safety benefits and freight transportation efficiency gains vulnerable both to inaction and to erroneous action.  Under difficult circumstances, it carefully considered its options and reasonably balanced relevant factors, as the APA requires.  If no change in current Hours of Service rules could be implemented quickly, it was incumbent on FMCSA to minimize avoidable disruption and the attendant risks of reduced highway safety and unnecessary costs for truckers, drivers, shippers and consumers.  

Petitioners, in contrast, would force dramatic changes on FMCSA and other stakeholders immediately, regardless of the likelihood of renewed disruption in late 2008, when the next phase of FMCSA’s rulemaking is completed.  If FMCSA’s current rules ultimately prove sustainable, Petitioners’ approach would penalize trucking companies, drivers, shippers and the larger economy with no certainty of offsetting benefits, or even any assurance of greater safety.


The disruption that might result from inaction or from action more to Petitioners’ liking is of no small concern to the nation’s manufacturers, distributors, receivers and consumers of goods.  That this disruption might occur twice compounds these concerns.


The fact that FMCSA avoided such disruption in the near term does not mean that it has ruled against Petitioners on the merits.  If their arguments ultimately prevail, shorter driver hours will become a reality that all stakeholders must accept.  However, Petitioners are wrong in asserting that FMCSA had no choice but to rule in their favor on the merits now, regardless of all other considerations.

III.  CONCLUSION

For the foregoing reasons, these Shipper Associations urge the Court to deny Petitioners’ Motion for Enforcement or Mandamus.
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John M. Cutler, Jr. 
� 	For more information on the identity and interest of each of the Shipper Associations, the Court’s attention is respectfully directed to the Replies in support of a stay of the mandate filed on September 13, 2007 by NASSTRAC and on September 18, 2007 by NITL and RILA, and to the Motions for leave to participate as an amicus filed by RILA on September 18, 2007, and by AF&PA on January 7, 2008.


� 	Among the cases relied on by Petitioners is National Small Shipments Traffic Conf., Inc. v. ICC, 590 F.2d 345 (D.C. Cir. 1978), in which Intervenor NASSTRAC was petitioner.  That case, unlike this one, involved collusion between the ICC and certain motor carrier interests, and there was a status quo ante to which the ICC could return.  In any event, compare that decision with National Small Shipments Traffic Conference, Inc. v. ICC, 725 F.2d 1442 (D.C. Cir. 1984), in which this Court rejected renewed challenges by NASSTRAC to agency action on the same issue addressed in the 1978 decision.
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