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Intervenors NASSTRAC, Inc. and The Health & Personal Care Logistics Conference, Inc. (hereafter collectively “Shipper Associations”) support the Motion for Stay of the Mandate in this case filed by Intervenor American Trucking Associations (“ATA”).


NASSTRAC, whose position is set forth in more detail in the attached affidavit of NASSTRAC President Gail Rutkowski, is an association whose regular members make and distribute various kinds of commodities.  These manufacturers and distributors and other companies involved in logistics have joined NASSTRAC in order to address their concerns regarding the transportation services they depend on from motor carriers, as well as services by air carriers, railroads and water carriers.

The Health & Personal Care Logistics Conference has as its members companies that manufacture and distribute pharmaceuticals, medicines and other health and personal care products.  Like NASSTRAC, it has for more than 50 years participated in legislative proceedings, court cases and administrative agency proceedings at the federal and state levels.  In addition, both Shipper Associations engage in educational and networking activities that focus on transportation and supply chain management in interstate and international commerce.

The best manufacturing processes in the world (which many members of the Shipper Associations employ) are of limited use without reliable deliveries of raw materials inbound and finished goods outbound to distribution centers, wholesalers and retailers.  It was because of this fact that the Shipper Associations participated actively in proceedings before the Federal Motor Carrier Safety Administration leading to the 2003 and 2005 Hours of Service rules.  


Like many other shippers, shipper organizations and carrier interests (including drivers), the Shipper Associations opposed the proposed rules issued in 2000, and preferred ever since by Public Citizen and other petitioners.  Adoption of those rules would have dramatically undermined efficient operations by the trucking industry in the interest of safety gains that have been realized without such draconian rules.


In light of this Court’s July 24, 2007 decision, regulators and motor carriers are in the position of figuring out what happens now, but so are shippers.  Some 70% - 80% of the goods transported in the U.S. are transported by truck.  Accordingly, the potential impact of the Court’s decision on the nation’s economy is significant.

The Shipper Associations are aware of the importance placed by Congress on safety in establishing FMCSA’s mission, though preventing costs from exceeding benefits is also important.  See 49 U.S.C. § 31502(d).  However, as ATA’s stay motion shows, highway safety has improved under the current rules.


The Shipper Associations also understand the Court’s concern that data relied on by FMCSA did not get disclosed in time for public comment, and that Petitioners allege flaws in the data.  In light of the testimony of ATA Witness Marais, it appears that the FMCSA data in question and FMCSA’s conclusions from that data will be vindicated when this issue is revisited below.


At a minimum, however, the Court must recognize the possibility that, after remedying its procedural error, FMCSA will conclude, correctly, that permitting 11 hours of driving per 14 hour on duty shift is consistent with safe and healthy operations.  Similarly, the Court cannot be certain that, when FMCSA more fully discloses the basis for its 34 hour restart provision, and considers public comments on that provision from Petitioners and from Intervenors and other interested parties, the provision will not be found valid.  The Shipper Associations expect this result.

It is therefore possible that, absent a stay, carriers, shippers and drivers will suffer widespread disruption solely because of procedural errors by FMCSA, and that, once those errors are corrected, further disruption will result because of the need to transition back to the rules carriers and shippers operate under today.


The Court must also recognize that these adverse impacts will not be experienced only by the trucking industry.  As explained in the attached affidavit of NASSTRAC President Rutkowski, the shipper customers of the trucking industry will have their operations disrupted as well, by uncertainty as to schedules and transit times, concerns about lawful and permissible operations, and the inevitable delayed deliveries.

These adverse impacts may be of no moment to Petitioners, whose focus appears to be exclusively on minimizing traffic accidents and associated injuries,  Safe highways are important to all who use them, but (1) highways have become safer under the existing rules, (2) most traffic accidents do not involve fatigued truck drivers (or non-fatigued truck drivers), and (3) the public interest encompasses more than highway safety.  It also includes economic efficiency and the ready availability of all the products delivered by trucks.


The adverse impacts that will result if there is no stay are not remediable by simply paying more for freight transportation.  The entire trucking industry is affected, and that industry is, by far, the dominant means by which goods move between origins and destinations.


Moreover, as Ms. Rutkowski explains, shippers today do not consider trucking companies fungible (assuming they ever did).  Modern integrated supply chains depend on partnerships among large shippers and a relatively small number of carefully-selected “core” motor carriers, who know the shipper’s logistics needs and service requirements, and have tailored their trucking operations to be responsive to those needs.

Many, if not most, of these motor carriers operate under contracts with their shipper customers, and many of these contracts have been renewed repeatedly.  It is no small matter for a shipper to change carriers.  Not only are new contracts needed, but integration of information technology systems may be needed, questions about documentation may need to be resolved, and shippers and carriers need to develop synergies that are already in place with existing carriers.


In any event, federal hours of service rules will apply across-the-board, and if an important routing for a shipper typically takes 10 hours but occasionally takes 10.5 hours, there is no simple way to eliminate the danger of late deliveries or stranded trailers by spending more.


A more likely defensive strategy will be additions to inventory, but this approach is wasteful, costly and runs counter to the main goal of modern integrated supply chain management for companies that manufacture and distribute goods.  It is also not always feasible; the trend for decades has been to eliminate or reduce the number of warehouses.  Such facilities cannot be built overnight, and should not be built for short-term reasons.


The Shipper Associations therefore urge the Court to grant ATA’s motion for a stay of the mandate.







Respectfully submitted,







John M. Cutler, Jr.







McCarthy, Sweeney & Harkaway, PC







2175 K Street, N.W., Suite 600







Washington, DC 20037







(202) 775-5560

Counsel for NASSTRAC, Inc. and

The Health and Personal Care 
Logistics Conference, Inc.

CERTIFICATE OF SERVICE


I hereby certify that on the 13th day of September, 2007, I served copies of the foregoing Response in Support of Motion for a Stay of the Mandate by messenger or overnight delivery on Petitioners, Respondents, and amici herein at the following addresses:

Bonnie I. Robin-Vergeer


Peter D. Keisler

Brian Wolfman



Robert S. Greenspan

PUBLIC CITIZEN LITIGATION

UNITED STATES DEPARTMENT

  GROUP




  OF JUSTICE

1600 20th Street, N.W.


Civil Division, Appellate Staff

Washington, DC 20009


950 Pennsylvania Avenue, N.W.







Washington, DC 20530

Michele McDowell Fields


Robert Digges, Jr.

INSURANCE INSTITUTE FOR

AMERICAN TRUCKING ASSNS., INC.

  HIGHWAY SAFETY


950 North Glebe Road, Suite 210
1005 N. Glebe Road, Suite 800

Arlington, VA 22203

Arlington, DC 22201

Nicholas J. DiMichael



C. Farley Spillman

THOMPSON HINE LLP


AKIN GUMP STRAUSS HAUER

1920 N Street, N.W., Suite 800

  & FELD LLP

Washington, DC 20036


1333 New Hampshire Avenue, N.W.







Washington, DC 20036

Adam C. Sloane

Erika Z. Jones

MAYER BROWN, LLP

1909 K Street, N.W.

Washington, DC 20006







______________________________







John M. Cutler, Jr.
PAGE  
7

