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I.  INTRODUCTION

NASSTRAC, Inc. and The Health & Personal Care Logistics Conference, Inc. (hereafter collectively “Shipper Associations”) hereby submit their comments in support of adoption by FMCSA, as its next Final Rule on Hours of Service, of the substantive provisions of the agency’s Interim Final Rule that took effect December 27, 2007.

NASSTRAC, Inc. is an incorporated membership association whose members are shippers of many different kinds of freight.  The Health & Personal Care Logistics Conference, Inc., also an incorporated membership association, has a membership comprised of manufacturers and shippers of pharmaceuticals, medicines and personal care products.


For many decades, the Shipper Associations have represented the interests of their members before government agencies, courts and legislative bodies at the federal and state levels.  The Shipper Associations have also participated actively in this docket, filing comments and attending hearings (through the undersigned).  They also intervened in support of FMCSA in the court cases consolidated as OOIDA v. FMCSA, No. 06-1035 (D.C. Cir. decided July 24, 2007).

The Shipper Associations commend FMCSA for its steadfast support of Hours of Service rules that properly balance driver and highway safety and the service needs of the shippers and receivers of goods, without whom there would be no trucking industry.  The current rules enhance safety and driver health while preserving the basic operational procedures developed over many years by trucking companies and their shipper customers, to the benefit of both parties and of the larger economy.


There have obviously been controversies and criticism from special interest parties like the safety advocates, for whom economic considerations are of little or no concern.  It must also be acknowledged that the court of appeals has on two occasions called on FMCSA to correct procedural errors.


At the same time, as FMCSA points out in the Preamble to its Interim Rule, trucking companies operating under the current rule have managed to operate more safely than under the rules in effect prior to 2003, considering increased congestion and vehicle miles traveled.  And the most recent accident reports provide more goods news.  Early indications from NHTSA are that deaths and injuries in crashes involving large trucks have continued to decrease.

In these Comments, as in comments previously filed in these proceedings, the Shipper Associations affirm their commitment to the safe operation of trucks on the nation’s highways.


In finding procedural fault with the FMCSA decision adopting the 2005 rules, the court of appeals considered two provisions of those rules – the 11th hour of driving time and the 34-hour restart provision.  As to the former, the court’s specific concern involved the data underlying FMCSA’s conclusions regarding the additional crash risk in the eleventh hour of driving.  Notably, the court expressed “no view on the validity of FMCSA’s statistical method,” but required more explanation of that method and an opportunity for further public comments on the underlying data and analysis.


Based on the analysis in the Preamble accompanying FMCSA’s Interim Rule, the Shipper Associations are confident that allowing drivers an eleventh hour of driving time per duty shift is safe and correct, and is also sustainable in the likely event of another court challenge by safety advocates.


As for the court’s concerns about the 34-hour restart provision, FMCSA has explained in some detail its position on the cumulative fatigue arguments underlying those concerns.  It appears that scientific evidence supporting the safety advocates’ arguments is limited, and that the concerns rest primarily on theoretical work patterns that exist rarely, if ever, in the real world of truck driving.  While FMCSA is plainly keeping an open mind on this (and other) issues, the Shipper Associations believe that no change in the 34-hour restart provision is warranted.


It is axiomatic that governmental regulations should do more good than harm, and regulations addressing issues of health and safety are no exception.  In the case of Hours of Service regulations, FMCSA is subject to explicit requirements of Congress to consider costs and benefits, as the court of appeals has recognized.  See 49 U.S.C. Sections 31136(c)(2)(A) and 31502.


Though the July 2007 decision of the court of appeals vacated the provisions for an 11th hour of driving and 34-hour restart, the court’s analysis of these provisions assessed those provisions in the context of FMCSA’s cost-benefit analysis.  See the slip opinion at 15-16 and 29.


As noted above, these Shipper Associations are confident that FMCSA’s refined analysis will fully support the safety benefits challenged by safety advocates and questioned by the court under these two provisions of the rules.  Moreover, neither the safety advocates nor the court questioned FMCSA’s analysis of the costs to the trucking industry of the Hours of Service rules, i.e., the cost side of the cost-benefit analysis.


The Shipper Associations also support the cost analysis of FMCSA, as cited in its rulemaking decisions and as detailed in its Regulatory Impact Analysis.  The benefits of the 2005 rules exceed the costs of implementing those rules.  However, it s obvious from their past filings that safety advocates intend to seek reduced driver Hours of Service in this proceeding.  At a minimum, they appear likely to call for no more than 10 hours driving time per duty shift and no 34-hour restart.  The Shipper Associations would emphasize that the costs of the safety advocates’ preferred rules would far exceed any benefits.

The Shipper Associations were pleased to see FMCSA recognize, in the Preamble to its Interim Rule, at page 75, 72 FR 71247, 71268 (December 17, 2007), a point the Shipper Associations have emphasized for years.  Truck transportation under the current Hours of Service Rules is the key to just-in-time manufacturing and distribution practices that have become important elements of the nation’s economic strength.

FMCSA’s Preamble properly cited this factor in support of its decision to issue an Interim Rule preserving the status quo during the pendency of this proceeding.  However, FMCSA should also recognize the importance of just-in-time deliveries as part of the cost-benefit analysis supporting its next final rule.  The current status quo cannot be changed without risking significant disruption of distribution programs and patterns developed and refined through decades of close cooperation between shipper and carriers.

The Shipper Associations’ research into the relevant statutory provisions reveals no requirement that FMCSA consider only the costs of compliance to trucking companies, as opposed to considering cost impacts on trucking companies and their shipper customers.


There is a clear and direct relationship between truck driver Hours of Service and trucking industry productivity.  In general, the more hours drivers can work, the farther freight can be hauled, and the more flexibility trucking companies have to dispatch trucks and the more flexibility shippers and receivers have in scheduling pickups and deliveries.  This flexibility is at the heart of just-in-time supply chains, and the efficient, low-cost manufacturing and distribution of goods.

When just-in-time operations are possible, the volume of goods in supply chains can be minimized, and demand can be met without excess inventory.  Excess inventory must not only be produced; it must also be stored and transported.  Thanks to just-in-time processes, companies across America have been able to close warehouses and distribution centers, by relying on motor carriers to deliver the goods that are needed when and where they are needed.

No other transportation mode has this capability, and it is for this reason that trucking’s share of total U.S. freight transportation exceeds 70%.


It does not follow from the foregoing that driver Hours of Service should be unlimited.  As stated above, the Shipper Associations fully support highway safety and reductions in crashes involving large trucks, whether such crashes are due to truck driver fatigue or other causes.


However, just as there is a point at which too many driver hours behind the wheel become unsafe, there is also a point at which too few driver hours behind the wheel become unduly inefficient and costly to motor carriers and to their shipper customers.  The Shipper Associations submit that Congress had these facts in mind when it mandated consideration by FMCSA of the costs as well as the benefits of its Hours of Service rules.


Undue restrictions on Hours of Service could force motor carriers into an emergency program of hiring new drivers and securing new equipment in hopes of offsetting the lost productivity of current workforces and fleets.  FMCSA’s RIA indicated that over 100,000 new drivers might need to be added.  Such measures, even if successful, could increase congestion and reduce safety.


In light of the current driver shortage and economic slowdown, trucking companies might not be able to offset reduced productivity if driver Hours of Service were to be reduced.  Under those circumstances, shippers and receivers of freight could face enormous new inefficiencies and costs.


Producing and storing millions of otherwise unnecessary products as “safety stock” for consumers would entail nothing less than an expansion of current manufacturing and warehousing.  The feasibility of these measures is uncertain, given environmental and economic obstacles to building or expanding factories or finding new overseas production capability.  Major new warehousing and storage could not be outsourced, but would have to be strategically located in this country, close enough to where goods are needed to minimize supply chain disruptions.

Recreating lost warehousing capacity would not be easy or inexpensive, particularly in or near congested municipal areas where added traffic would lead to community opposition.  Moreover, shifting from a low-inventory “just-in-time” economy to a high-inventory “just-in-case” economy would reverse decades of efficiency gains driven by modern supply chain management.  The costs would necessarily affect product costs borne by consumers.


The existing Hours of Service rules have already forced many shippers to operate more efficiently, scheduling loading and unloading so as to reduce unproductive waiting time for drivers.  Today, it is common for shippers and motor carriers to work closely together, to enhance efficient logistics and distribution for their mutual benefit.  However, these arrangements have been developed with the existing Hours of Service rules and the resulting maximum daily driving distances in mind.


The costs of further reductions in driving time for shippers and receivers of freight due to reduced efficiency and the need to produce and store larger inventories cannot easily be quantified.  However, those costs are real, they are significant, and they should not be ignored when FMCSA considers costs and benefits, as it is required to do by its governing statute.  At a minimum, FMCSA should find that the safety advocates’ preferred Hours of Service rules, limiting driving time per duty shift to 10 hours and eliminating the 34-hour restart, would impose costs exceeding benefits, because of adverse impacts on carriers and because additional costs would result for shippers and consumers.

For the foregoing reasons, and the reasons in comments being filed by the American Trucking Associations, which the Shipper Associations generally support, FMCSA should adopt the proposed Hours of Service rules as its new final rules in this proceeding, after making the findings necessary to address the court’s concerns.
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